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We will now deal separately with the various causes for similarity
which the assignment of a debt may be invalid, premising our ^stssis£~
remarks with the observation that, since an assignment arises contracts
from a contract between the assignor and the assignee, the rules
for the choice of law in this connexion should as far as possible
be the same as those which apply to contracts.1
Capacity. The assignment of a debt, so far as concerns the Capacity
capacity of the parties, stands on the same footing as a mer- JJjJfJ^
cantile contract, in which case the question is governed by governed
the proper law of the contract.2 On this footing, the governing^*70""
law will be the law of the country with which the assignment
itself is most closely connected. This seems correct on principle,
but unfortunately, in the few cases that have raised the ques-
tion, the courts have shown a preference for the lex loci actus.
In Lee v. Abdy*
A policy of life insurance issued by an English company was assigned
at the Cape by a husband to his wife. The assignment was valid by
English law, but was invalid by the law of Cape Colony, where the
parties were domiciled, because the assignee was the wife of the assignor.
The insurance company, when sued by the wife for the recovery of the
money, pleaded that the assignment was void.
It was held that the law of Cape Colony governed the assign-
ment. There is much to be said for the view that the proper
law of the assignment was the law of the Cape, for it was there
that the parties were domiciled and the assignment was effected,
but the judgments leave little doubt that the mechanical test
of the place of the transaction was applied by the court.
In Republica de Guatemala v. Nunez^ Scrutton L.J. gave as
one of his reasons for deciding against the claim of Nunez the
fact that he was incapable by the law of Guatemala. He said byScmtton
that cin cases of personal property, the capacity of the parties
to a transaction has always been determined either by the lex
domicilii or the law of the place of the transaction; and where,
as here, the two law's are the same it is not'necessary to decide
between them'.5 It is a little surprising in these latter days to
meet the suggestion that the capacity of a person to enter into
a mercantile contract is determined by the law of his domicil;
1	'The assignment here in question is an assignment that exists, if at all, by
virtue of a contract between assignor and assignee, and I cannot see how, if there
was no valid contract between them, there can be any valid assignment*; Lee v.
Ably (1886), 17 Q.B.D. 309, 31$, per Day ].
2	Supra, pp. 230-2.         3 (1886), 17 Q.BJX 309.         4 Supra, p. 492.
5 CI927] i K-B. at p. 689. Lawrence L.J. agreed with him on the point.

